
c. Later in November, Mr. Dyrek and a

representative of Times Mirror personally discussed

CableAmerica's interest in obtaining the ASPN

programming for its Arizona subscribers. ~ at ! 13;

Attachments 4 and 5 thereto.

d. On December 11, Mr. Dyrek again wrote to Times

Mirror about acquiring the ASPN programming, and

offered terms for CableAmerica's purchase of the

programming. ~; Attachment 4 thereto.

e. Also on December 11, a representative of Times

Mirror wrote to Mr. Dyrek informing him that Times

Mirror was analyzing the CableAmerica request for ASPN

programming, and that Times Mirror would respond "in

due course." ~; Attachment 5 thereto.

f. On December 21, counsel for CableAmerica,

David O. stewart, telephoned counsel for Times Mirror

to determine whether Times Mirror would sell the ASPN

programming service to CableAmerica. ~ Declaration

of David O. stewart ("stewart Decl.") at !! 2-3

(appended hereto as Exhibit B). Counsel for Times

Mirror stated that Times Mirror was continuing to

evaluate CableAmerica's request. ~ at ! 3. Mr.

stewart further stated that section 628 of the Act

afforded only two limited grounds on which Times Mirror

might refuse to sell ASPN programming to CableAmerica:

(i) that Times Mirror had an exclusive contract to

distribute ASPN programming to Dimension Cable that was
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entered into on or before June 1, 1990, or (ii) that

the exclusive contract with Dimension Cable could be

shown to serve the pUblic interest as defined in the

statute. ~ Counsel for Times Mirror did not state

whether Times Mirror had any such exclusive contract

with Dimension Cable, whether any such contract was

"grandfathered" under the Act, or whether it otherwise

served the pUblic interest. ~ at ! 5.

g. There have been no further communications

between CableAmerica and Times Mirror regarding the

sale of ASPN programming rights to Cable Arizona. ~

Dyrek Decl. at ! 13; stewart Decl. at ! 6.

11. Because CableAmerica cannot offer the games carried by

ASPN to its Arizona subscribers, and Dimension Cable can,

CableAmerica is at a significant competitive disadvantage to

Dimension Cable in the Mesa market. 2
~ at ! 11.

2

(a) Many potential subscribers to the

CableAmerica system in Mesa have chosen not to do so

because CableAmerica cannot provide them with ASPN

programming, partiCUlarly the ASPN's exclusive

cablecasts of the Phoenix Suns basketball games. ~

For example, over the last two months CableAmerica has

The allegations in Paragraph 11, and in Paragraphs 16
19, are not strictly required in a proceeding commenced under
§ 628(c) (2) (B) or (D) of the Act. Yet they do bear on the
considerations involved in a § 628(b) proceeding, they do provide
useful background information on the anticompetitive practices at
issue in this complaint, and they do relate to the issue of
damages which CableAmerica has requested.
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expanded into the Dobson Ranch subdivision in Mesa. Of

the 37 potential subscribers in the Dobson Ranch

subdivision who declined to subscribe to CableAmerica,

fifteen (or 40 percent) stated specifically that their

decision was based on CableAmerica's inability to

provide ASPN. ~

(b) Numerous CableAmerica subscribers have

requested that the CableAmerica systems carry the ASPN

programming, so that they may view the Phoenix Suns

games carried by the programming service. ~

12. Under section 628(b) of the Act, a vertically

integrated cable programing vendor may not engage in unfair

methods of competition or unfair or deceptive acts or practices,

the purpose or effect of which is to hinder significantly or to

prevent a cable operator from providing satellite cable

programming. section 628(c) (2) (B) specifically prohibits

discrimination by a vertically integrated cable programming

vendor between or among cable operators. section 628(c) (2) (D)

specifically prohibits an exclusive contract for satellite cable

programming between a cable operator and a vertically integrated

cable programming vendor unless the Commission finds that the

exclusive contract is in the public interest.

13 .. Section 628(h) of the Act further provides that an

exclusive contract is not unlawful if was entered into on or

before June 1, 1990.

14. Times Mirror and Dimension Cable have an exclusive

contract for ASPN programming in Mesa. The existence of this
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contract is confirmed by Times Mirror's refusal to sell to

CableAmerica the same ASPN programming service that it provides

to Dimension Cable.

15. Times Mirror has not asserted that its exclusive

contract with Dimension Cable for ASPN programming was entered

into on or before June 1, 1990, or that it is in the public

interest. ~ stewart Decl. at I 5.

16. Times Mirror's exclusive programming contract with

Dimension Cable for the ASPN programming service has the purpose

and effect of preventing CableAmerica from providing ASPN

programming to its Mesa subscribers. Dyrek Decl. at ! ~o.

17. CableAmerica's inability to provide that programming to

its subscribers makes the CableAmerica service less valuable to

Mesa residents. ~ Dyrek Decl. at II 11, 14. The Phoenix Suns'

basketball season is now roughly half over, and CableAmerica in

Mesa suffers further competitive injury with every game that is

carried exclusively on Dimension Cable. ~ There have been

nine such exclusively cablecast games so far this season, and

there are eleven more through April 19. ~ at I 7. ASPN's

exclusive contract extends through the Suns' 1993-94 season, as

well. ~~ at Attachment 1.

18. Due to Times Mirror's refusal to deal with CableAmerica

in Mesa, CableAmerica is placed at a significant competitive

disadvantage to Times Mirror's affiliate, Dimension Cable, in

that community. ~ at II 11, 14. 3 Times Mirror's refusal to

Nor is there any reasonable programming substitute for
subscribers who want to watch the Phoenix Suns games as they are
being played. It may fairly be presumed that a CableAmerica
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sell the ASPN service to CableAmerica also means that the ASPN

programming is available to fewer residents of Mesa because at

least some of that programming is not available through any ot~·r

media outlet. ~ ~ at Attachment 1.

19. By guaranteeing Dimension Cable exclusive access to the

Phoenix Suns games telecast on ASPN, and to all ASPN programming

generally, Times Mirror has illegally and unfairly commandeered a

preferred competitive position in the Mesa cable television

market, to the disadvantage of CableAmerica and its subscribers.

~ Dyrek Decl. at !! 11, 14.

20. Times Mirror's exclusive programming contract with

Dimension Cable for ASPN programming is not in the pUblic

interest. As discussed above:

(a) ASPN programming appeals to many subscribers

and potential subscribers to cable television in Mesa.

In order to compete effectively with Dimension Cable

there, CableAmerica needs to offer the ASPN service in

its programming line-up. If CableAmerica cannot offer

this programming to subscribers, its penetration level

in Mesa will be lower, its ability to operate

efficiently will be reduced, its operating capital and

access to financing will be lowered, and its ability to

compete in that market will be hindered significantly.

(b) For the same reasons, the exclusive contract

for ASPN programming can only discourage the

subscriber who is a Phoenix Suns fan will not be content to watch
videotape of a professional bowling match instead of a live
Phoenix Suns game. ~ Dyrek Decl. at ! 11.
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development of alternative multichannel video

programming distribution technologies in the Mesa area.

(c) Nor are exclusive contracts to cablecast

professional sporting events necessary to encourage the

investment of capital to produce and distribute new

satellite cable programming. Such events are ongoing

and will continue regardless of how the issues raised

in this complaint are resolved, and their popularity

confirms that there will always be an incentive to

distribute live cablecasts of such events. The

proliferation of regional spo~ts programming networks

for cable television systems confirms the powerful

appeal of this programming.

(d) Diversity of programming in the Mesa

multichannel video programming distribution market is

reduced by such contracts because fewer Mesa residents

have access to cablecasts of ASPN programming.

(e> Exclusive contracts such as the one at issue

here, even if limited to short durations, are not in

the public interest. For sporting events in

particular, a contract that lasts just the length of

one season has the potential to reduce subscriber

levels significantly, and to limit competition and the

programming diversity available to affected residents.

21. The exclusive contract between Times Mirror and

Dimension Cable is unlawful and violative of section 628 of the

Act, and CableAmerica is entitled to relief therefrom.
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WHEREFORE, CableAmerica asks for the following relief:

1. That the Commission declare the exclusive programming

contract between Times Mirror and Dimension Cable to be unlawful

under section 628 of the Act,

2. That the Commission void that contract under authority

of the Act,

3. That the Commission establish reasonable prices, terms,

and conditions for providing the ASPN programming service to

CableAmerica,

4. That the Commission award CableAmerica damages for the

loss of revenue suffered as a result of Times Mirror's unlawful

refusal to sell CableAmerica the ASPN programming service, and

5. That the Commission award CableAmerica its reasonable

attorneys fees and costs incurred in connection with the

prosecution of this action, and such other and further relief

that the Commission deems just and appropriate.

Respectfully SUbmitted,

J)~ O.~o.d-
David Overlock stewart ~~S
Thomas B. Smith
ROPES & GRAY
1001 Pennsylvania Avenue, N.W.
suite 1200 South
Washington, D.C. 20004
(202) 626-3900

Counsel to Complainant
CableAmerica Corporation

January 25, 1993

01319.CA
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Befor. t.1l.
"BaaL COIIIIU.1CAlfIOII8 COJIIII88IO•

•••hiaqt.oa, D.C. 20554

v.

Defendant.

complainant,

In The Matter of

File No.

CABLEAMERICA CORPORATION,

TIMES MIRROR CABLE TELEVISION,

)
)
)
)
)
)
)
)
)
)
)
)

---------------~-)

DlCLNlAIfIO. 01' CQI'zonp I.. DUll

Christopher A. Dyrek, of Phoenix, Arizona, makes the

following declaration:

1. I am currently the vice president of CableAmerica

corporation ("CablaAmerica"). CablaAmerica's business address is

4250 E. Camelback Road, Suite 160-K, Phoenix, Arizona 85018;

telephone number (602) 952-0471.

2. CablaAmerica Corporation ~s a multichannel video

programming distributor that owns and operates cable television

systems in several United States markets. CablaAmerica provides

cable programming to approximately 54,000 subscribers nationwide.

3. Some of the CableAmerica systems operate in direct

competition with other cable television systems, as in, for



example, Huntsville, Alabama. To the best of my knowledqe,

CableAmerica is one of the few cable companies willinq to compete

head-to-head with other cable companies today.

4. Since 1988, CableAmerica has operated a cable television

system in Mesa, Arizona, with 8,047 subscribers. In this market,

CableAmerica competes directly with another cable operator

servinq the same area, Dimension Cable.

5. To the best of my knowledqe, Dimension Cable is owned,

in whole or in siqnificant part, by Times Mirror Cable Television

("Times Mirror"). Dimension Cable operates in the Phoenix area

(includinq Mesa) the fifth larqest cable system in the country,

with approximately 375,000 subscribers. Dimension Cable reports

havinq approximately 40,000 to 50,000 subscribers in Mesa. ~

6. Times Mirror owns the Arizona sports Proqramminq Network

("ASPN"), which provides sports proqramminq to cable systems and

other video proqramminq distributors. ASPN carries live video

transmissions of various sportinq events featurinq teams based in

Arizona or otherwise of interest to Arizona residents.

7. The sportinq events carried by ASPN include twenty

professional basketball qames played by the Phoenix Suns durinq

the 1992-1993 National Basketball Association season. The twenty

qames carried by ASPN are not available throuqh over-the-air

television broadcasts, or throuqh any cable proqramminq vendor

other than Times Mirror's ASPN. ~ Attachment 1 hereto. ASPN

already has broadcast nine of the Suns' qaJlles for which ASPN has
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exclusive rights. Eleven such games remain tor this season,

through April ot this year.

8. Thirty other Phoenix Suns games scheduled during the

1992-1993 MBA season are broadcast by a local Phoenix television

station, and CableAmerica in Mesa carries that station in its

programming line-up.

9. Live telecasts of professional basketball games

featuring the Phoenix Suns are among the most popular forms of

video programming in the metropolitan Phoenix area (Which

includes Mesa). ~ Attachment 1 hereto. The Phoenix Suns games

that are broadcast and cablecast routinely receive high

viewership ratings. 14L

10. Times Mirror has made its ASPN programming service

available to Times Mirror's Dimension Cable system in Mesa, and

thus Times Mirror subscribers may view the twenty Phoenix Suns

games that are carried by that programming service. Times Mirror

also sells ASPN programming to TCI of Scottsdale, the cable

television system in Scottsdale, Arizona, which is part of the

Phoenix metropolitan area. Yet Ti_es Mirror has refused to sell

the ASPN programming service to CableAmerica, so CableAmerica

subscribers cannot view these games.

11. Because CableAmerica cannot otfer the games carried by

ASPN to its Arizona SUbscribers, and Dimension Cable can,

CableAmerica is at a significant competitive disadvantage to

Dimension Cable in the Mesa market. In fact, our experience is

that
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(a) Many potential subscribers to the

CableAaerica system in Mesa have chosen not to

subscribe because CableAmerica cannot provide them with

ASPN proqramminq, and particularly with cablecasts of

the Phoenix Suns basketball qaaes available on ASPN.

For example, over the last two months CableAmerica has

expanded into the Dobson Ranch subdivision in Mesa,

which also is served by Dimension Cable. Of the 37

potential subscribers in the Dobson Ranch subdivision

who declined to SUbscribe to CableAmerica, fifteen (or

40 percent) stated specifically that their decision was

based on CableAaerica's inability to provide ASPN.

(b) Numerous CableAmerica subscribers have

requested, and continue to request, that the

CableAmerica systems carry the ASPN proqramminq, so

that they may view the Phoenix Sun. qames carried by

that service.

12. CableAmerica has repeatedly requested that Times Mirror

sell the ASPN proqramminq service to CableAmerica for

distribution to CableAmerica's Mesa subscribers. I first raised

this issue with Tim.s Mirror in a letter dated October 8, 1992.

~ Attachment 2 hereto. Times Mirror did not substantively

respond to my inquiry, so on November 5, 1992 , I aqain asked to

bUy the ASPN prograaainq for CableAmerica. ~ Attachment 3

hereto. I even cited section 628 of the Act in this letter. 14L
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13. still I received no response from Times Mirror. So, in late

November, I personally discussed CableAmerica's interest in

obtaining the ASPN programming with Kent Franke, the senior vice

president for programming at Times Mirror. ~ Attachments 4 and

5 hereto. I submitted a further, more formal offer for the ASPN

service in a letter dated December 11, 1992. ~ attachment 4

hereto. By letter also dated December 11, Mr. Franke informed me

that Times Mirror was analyzing my request, and that he would

"get back to me in due course." S§§ Attachment 5 hereto. Since

that time I have heard nothing from Mr. Franke or anyone else at

Times Mirror about ASPN.

14. CableAmerica's inability to provide the ASPN

programming service to its subscribers makes the CableAmerica

service less valuable to Mesa residents. In order to compete

effectively with Dimension Cable there, CableAmerica needs to

offer ASPN in its programming line-up. As long as CableAmerica

is precluded fro. offering ASPN to its subscribers, its

penetration level in Mesa will be lower, its ability to operate

efficiently and profitably will be impaired, its access to

financing will be reduced, and its ability to compete in that

market will be hindered significantly.

Pursuant to 47 C.F.R. S 1.16, I declare under penalty of perjury

that the foreqoinq is true and correct. Executed on January 21,

1993.
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ON THE AIR

BOB COHN
The Arizona Republic

TV ratings
prove Valley
is Suns crazy
T eIevisioo ratings oft'er further

. evidence of the growing obsession
with the SuDs in the Valley, and the

increIsiDa oatioaaJ interest in the team.
Tuelday DiPt's game between the Suns

and the HouItoo .Rockets OIl Cbannel4S
wu the m,hest-rated repJar-season pine
seen here OIl loca1TV in n:cent memory,
~ ever. The 19.8 ratina blew away
anythi.ac prevjoos on Cbannel4S. No local
reguIM-scuoo pme on Cbannel4S bid
produced a ratiDa as high as 18. The game
also bid a 27 sbue.

ltadDp indicate the of aDL._··_....._...._·th percentage
IlUWQWJUlI WI TV sets, and the share is
the percentage ofbouseboJds watc!IinI TV.

The only hiPer-rated propam overall in
the Phoenix .,. for the evening WII ABCs
Ro6eatme, a perenuial Dldooal ratinIs
Ieeder. But that wu only for • half-hour,
compared with the two-plus hours of the
SUDS pme. The SuDS had • higher rating
than RCJIt»IJM in head-~head competition
in the 8-8:30 p.m. time siaL

Daring the pme's last IS minutes. it had
• 2S rating and • 33 share, meaning that
one in three homes in which people were
watching TV WII tuned to the Suns.

The II games shown so far OIl ChanDeJ
4S have produced. combiDed rating of 14.7
with • 23 share. Last year, the Suns had •
9.9 ratiDa for all games with. 17 share. It
wu roughly that two years ago, and three
years aao. the numbers were 7.5 and 12.

Meanwhile, Sunday night's Suns-San
Antonio game was tied for the fourth
highest-rated game, out of 17, on the TNT
cable network this season. The 2.1 national
rating doesn't sound like much, but it's
cable, remember. It was 17 percent higher
than the average NBA rating on TNT.

With all home games sold out, some fans
are complaining the Suns aren't on enough.
Channel 45 shows 30 games (25 road, five
home), and ASPNlPrime Ticket shows an
additional 20 (15 road, five home) on cable.
The contracts with each expires after next
season, and then look for changes.

SuDS PresidcDt la:ry CoIaoPIo, said more
pmcs OIl Qwmel4S might be added nat
year. But he said his u1timate pi is to have
all 41 road games OIl over-the-air, non-cable
tdeYision.

Home games. though. are another story.
"F'UIt and foremost, (the pi) is having

your seats sold," Colangelo said. "We
happen to be in a situation where we have
our seats sold, but it's important to
maintain CODUOl."

In the future, Colangelo said he prefers
over-tIJe.air telecasts for road games and
cable for home games. Cable options
includes basic cable, some form of
pay-per-view, or a combination.

"Pay cable for sporting events is the
future," Co1aDIeio said.
~ with home games sold out, "Pay

teIeviIion is a means ofexpanding the
~ty ofyour facility," CoIanaelo said.

Bat dea't puic. Colangelo said he
always .. been ccmmitted to free,
,over-tbHir teJmsion, and will continue to
be. For fOld games.
. '1'eIeviIiq games is a form of revenue, a
form ofadvertiIiDg." he said. ''Those 41
.... we're taJkina about, that's what it's
aDaboat." ,
, CoItnplo said he bas wanted to start
oqotiltiona with Dimension Cable to
~ extending the current contract, but
hIS heard nothing.

'Rare appearances
, 11Ianb to the lite addition fA the pine
Ipiaat the 0rIud0 Malic OIl Feb. 7, NBC
DOW.. the sraocl total fA two panDteed,
Suas appeII'IDCeL The other wiD be apme
at's.a Antonio OIl April 24. Three other
teIecMCI'are tentative.
, Compare that with the Qicqo BuUa,
who wifI be OIl at Jeut seven times, and the
'BOIbl CeJticI. who wiD make five een.in
.appeIIlIIICeL Other teams with more
guauteed appearancell than the SuDS are
the New YOtt ICuicb and Spurs (four
each).1IId the PortImd Trail Blazers and
GoIdea State Warriors (three each). The
1.01 AapIeI Laten. CJe¥eIand CaYaliers
and Mqic are on twice each.
, Thea apia, it c:ould be wone. The
Seattle SuperSonics, a pretty fair team, have
no paranteed dates.

The Bulls we CaD understand. But the
Celtics? Sure, the Celtics have a lot of
Suodayafternoon games. anyway, but what
good is that, or their tradition, if they're a
bore to watch.

The NBA basicaDy picks the games NBC
will show. '

"I guess in June we didn't know the Suns
would have the best record on January 1,"
said Matt Winick, the NBA director of
scheduling and pme ~tions.
, Winick said the TV schedule "was pretty
well put in place" before the SUDS acquired
Charles Barkley.

But he said not to discount the tentative
dates.

"We thought enough of Phoenix to put
them into positions that, if their fortunes
turned, they would get more exposure," he
said.

r
f
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CableAmericQ Corp.
4ISO tall (CllIIMbllckAood • SUb1_ • ~ AfIIonQ850114SM • C6OR) 951~71 • MlC (602) 951~se

yIA RIGISTIRID MAIL

october 8, 1992

Nr. Kent Franke
'lilies IUrror
2381-2311 Marri. Avenue
Irvine, california 92714-6233

Dear 1Ir. PJ:anke I

cabl....rlca currently operates cable televialon syst... 1n
~laona. In o:rdttJ:' 'to bet.te%' sene ODZ' aubscr1ben, we viah to
procure the _.. Arlsona Sports 1'1:O9&-" Ket.work (AlPH) s~lce

offU'ed to suba=1ben 1D the .hoeD1x area through D1Iae1Ul1on cable·
and 1n Scottsdale through 'leI .cable o~ SCOt.t.sdale •

• e are lnterested 1n obtainJ.ng this s.nice in a aann8r a1a11ar to
'l'CI of Scott_dale. Ple__ foz:waJ:d t:tae Appzoprlat.e data I would
need to evaluate thls channel .election.

As we would are int.erested 1n launching- AS'. before...December 31, .
1992, we appreciate your prompt attention to this ..t.ter.

Regards,

Chri topher A. Dyrek
Vice Pre.ident

cc: Willi.. G. Jackson, President
Joe Reiter, cole Raywld '·Braverman
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I' 'r

CableAmericQ Corp.
42SO East Camelback Road • SuIte 160<. • Phoentr. AtIzana 85018-8394 • (602) 9§2.()471 • fA[ (602) 0§200458

November S. 1992

Mr. Kent Franke
Times MiJTor Cable TV
2381 Morris Ave.
Irvine, CA 92714-6233

Dear Mr. Franke:

This letter is a followup to my leU« to)lOU dated lQ'8192, copy attaebed.

It ba been about a moadlliDce this W8S _tand \WJ haft DOt ;yethid a R:SpOIIlIe fran )'OIl or
Times MinorCable TV CUlC8DiDa tbis JaIUC8l for c:aniIp d ArimJa SpoI1S Prosmnming
Network OIl some ofourArizoaa cable tv systems.

This RlqUeIt is beiDa made...-at to die 0IbIe T.....c..n.rP1YJt«lID" tIIId Competition
Act0/1992. 47 U.s.C. j478«:t1D11628~o/Ct1ntpItltlt»I tIIIIlDlYenlty ill~
Progrmrrnrlng Dl.ftrIbutImI tIIIIl47 U.s.C. 533 S«:tIon 616Repl/ItItm o/Ctzrri4ge~.

Please favor us widl )'OUr prompt respoIIIe to these oommUDicatiOllL

/Cbrr~pIt&A.
Vice Praident
CabIeAmerica Cap.

oc: W. O. Jacboo
Lany W. Waqberg
J. R Reifer

CADIm
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(obl.Amerlca Corp.
4ISOEGltee..IbDdcRoc:lcl • S4IIal6GK • PMel*.AIIIoMt501&83M • (601)-'-71 • -(_)951...

VIA upS OVEBRICiID'

December 11, 1992

Nr. Xent pzoanke
Senior Vice Pzoesident Pzooqramm1ng
Times ~or cable Televi810n
2381-91 MOrzois Avenue
Irvine, california 92714-6233

Dear Kent:

As a tallow up to oux meeting r8gazodinq ASP. last week at the
West8J:ll Show, I would like to _ke a lIOn specific offer that t1ae
con8txa~1:a and cixcuastances d1d not allow.

CableAaerica 1. willing to en~ into an agr._nt to pay twenty
five ($.25) cents per nhIIcxibar per IIOnth for the AlP. service •
• e c:urJ:'ently have approx1aat.ly 9,000 8uJ)acr1bers that would Ulca
the .ervice. CAbleAllerica will co..ver all coats of esUbll.hing the
.ervice to our headend. ..

Xent, thank you tor your pxaapt attent.ion t.o this project. Ple••e
contact .. 1n order to move thi8 proce.. to the next logical st.ep.

Regards,

ec: Willi.. G. Jackson, Pre.ident
Larry W. Wangberg
.Joe Reiter, Cole Raywld , Braverman



Attachment 5



Wading AddI1Ii
P.O. 8aIc 1t318
Irvine. CA 92713-t3t1

.". Times Mirror
~ Cable Television

December 11. 1992
KIll D. Fru
$trIior VIet Presidlnt
Prosrnnlng

Mr. Christopher A. Dyrek
CableAmerica Corp.
4250 East Camelback Road
Suite 1SOK .
Phoenix. AZ 85018-8394

Dear Mr. Dyrek:

This letter Is a fallow-up to your November 5, 1Q&2 letter. and subsequent
inquiry at the Westem Show. I epotog_ for not responding to your letter
sooner. I had assumed that it cral••dln the mail with my November 2nd
letter acknowledging recelj)t of your initial inquiry regarding ASPN.

We are analyzing your request for carrtaae of ASPN in light 01 the 1992
cable Ad. as cited in your November 5th letter. As you know, the
provi8i0n8 you cite ar.the subject of extensive FCC rulemaldng. and
recent rltlgation flied challenging IhoII very provisions. Because of the
ambiguities of the new law. and the perd1g constitutional ohaJlenges. we
are unable to conclude our analysis at this time. as I am sure you can
appreciate.

Again. thank you for your Interest In ASPN. And. let me assu;e you that
we plan to get back to you In due cou.....

Yours very truly,
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Before the
FEDERAL COKKDBICATIOBS COMKISSION

W.shington, D.C. 20554

v.

Defendant.

complainant,

In The Matter Of

File No.

CABLEAMERICA CORPORATION,

)
)
)
)
)
)
)
)
)
)
)
)

------------------)

TIMES MIRROR CABLE TELEVISION,

DECLARATION OF DAVID O. STIWART

David o. Stewart, of Washington, D.C., makes the following

declaration:

1. I am an attorney in private practice and a partner in

the law firm Ropes & Gray in Washington, D.C. I represent

CableAmerica in connection with the matter that is the SUbject of

the complaint in this proceeding, as well as on other matters.

My office address is 1001 Pennsylvania Avenue, N.W., Washington,

D.C. 20004; telephone number (202) 626-3900.

2. On December 21, 1992, I telephoned Ms. Goller, general

counsel for Times Mirror Cable Television ("Times Mirror"), to

determine whether Times Mirror would sell the ASPN programming to

CableAmerica. I was referred to Rose Perez, an attorney in the

general counsel's office.


